IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

In Re:
Level Propane, Gases, Inc., et. a. Case No. 02-16172
Ch. 11

Hon. Randolph Baxter

N N N N N N N

RENEWED AND RESTATED MOTION OF WILLIAM H. MALOOF TO
REOPEN EXAMINER’SINVESTIGATION AND FOR
SUBSTITUTE EXAMINER

Now comes William H. Maloof, by and through counsel undersigned, and for his
Renewed and Restated Motion to Reopen Examiner’s Investigation and for Substitute
Examiner states as follows:

1) Y our Movant has made a prior Motion to Reopen Examiner’s
Investigation and for Substitute Examiner, the focus of which was the destruction of
financial and other documents under the control of the Debtor bearing on the Debtor’s
affairs. This Renewed and Restated Motion calls for any Examiner appointed to
investigate and address the Bank Group’s ruthless domination of the Debtor’ s affairs with
the singular purpose of destroying the Debtor as a going concern.

2.) New evidence, which hasrecently become available to your Movant,
demonstrates conclusively a campaign of deliberate, criminal, document destruction and
concealment of material facts with damning conduct that is specific asto the date, time,

place, and parties. The evidenceisin like manner specific as to documents destroyed and

the material facts deliberately concealed. The inescapable impact of the document



destruction in the one instance and the conceal ment of material fact in the other was
twofold. Fird, the obliteration of an essential library of customer account records —
between amillion and amillion and a half returned, paid, self-mailing statements that
were retained in date order over a period of no less than 10 years —to which employees of
the Debtor referred on adaily basis to reconcile customer accounts, and second, together
with the decision not to correlate the customer account information with the tank serial
numbers associated with each account, the concealment of the identifiable location of

each customer tank from the equipment lessors.

INCORPORATIONSBY REFERENCE AND ADDITIONAL EVIDENCE
3..) Your Movant incorporates by reference, for purposes of economy, the

Exhibitsin Volume A and the Transcripts in Volume B that constitute the evidence
appended to the Examiner’ s report of June 6, 2003, Docket No. 1616. Further, your
Movant incorporates by reference the Evidentiary Submissions filed in support of his
Motion to Reopen Examiner’s Report, filed January 31, 2006, Docket 2889, being
Docket Nos. 2914, 2926, 2951 and 2952. Further, your Movant incorporates by reference
the facts set forth in his recently filed Motion to Vacate and the Affidavit of Timothy
Conklin and your Movant’s statement under penalty of perjury offered in support
thereof.. Further, your Movant incorporates by reference the Court’ s decision of June 27,
2006. Finaly, attached as Exhibit “A” and “B” respectively, the email exchange of
Steven Sues and Jeff Marwil and the email exchange of Richard Anter and Natasha

Brandt, with supporting documentation in Exhibit “C.”



THE EMAIL SEQUENCES

4) The sequence of emails between Natasha Brandt and Richard Anter,
Exhibit “B,” here submitted is dated, January 9 and13, 2003, refers to specific
documents, returned, paid, self-mailing statements, retained by Level Propane at its
Westlake, Ohio, headquarters, and states an identifiable quantity of documentation:
enough to fill atruck. The email communications between Steven Sues and Jeff Marwil
here submitted are dated the same day, January 13, 2003, refer to an identified issue,
whether the customer accounts and tank serial numbers should be correlated. Moreover, a
specific concern is expressed — whether the tank lessors would have access to the list that
matches the customer address to the tank serial number.* Both of these sequencesendin a
decision: with respect to the self-mailing statements, to take them off-premises during
non-working hours and with respect to the CD list, to refrain from completing the task
lest the tank lessors gain accesstoit.

5. Both of these sequences involve conduct that results in the conceal ment of
material facts. That the customer list under seal in this Court did not have had such tank
seria numbersis born out by the Bank Group counsel’ s concern that the tank lessors
would be able to access this new information. The disposed self-mailing statementswere
stored in boxes on rows of shelvesin date order at the Debtor’ s headquarters. These self-
mailing statements were maintained as records of customer payments for purposes of

account reconciliation and had on them the customer name, address and tank seria

! The customer name, account, billing address, tank location by longitude and latitude, the tank size and the
tank serial number were, in fact, aready correlated in Level Propane’s database. An example of the Tank
Discrepancy Report isincluded in Exhibit “C.” These Tank Discrepancy Reports were generated by the
drivers as they made customer deliveries. Their purpose was to maintain a complete record of al the
customers, al the customer locations, all the customer tank locations and all the leased tank serial numbers.
The reports achieved this with all but complete accuracy.



number or numbers associated with each account.” These self-mailing statements were, in
fact, the hard copy version of the very list Mr. Sues and Attorney Marwil decided should
not be correlated for fear that the tank Iessors would gain access to this knowledge.

6.) The exchange between Mr. Sues and Attorney Marwil took place the very
afternoon that Mr. Anter authorized Attorney Brandt to take atruck of “empty envelopes’
in boxes from the Westlake, Ohio headquarters of the Debtor. That these records were
called “empty envelopes’ is simply transparent, that the head of the Department of which

these were the vital records was not informed is astonishing.® That Attorney Brandt knew

2The billing format was changed in Fall 2001, when separate envel opes were included with the carbonless
statements. The envel opes were stapled to the statements, on which the account number were written to
maintain averified record of each customer payment receipt in date order. In cases of commercid,
agricultural, and resort vacation customers the billing address were frequently different from the tank
location, and frequently multiple tanks in each such account, of different sizes and filled at different times
and different frequency, were billed separately to the same customer. The vast preponderance of the
statements in the account reconciliation library, approximately 90%, was in the older self-mailing format.
The records, in both formats, reflected 100% of the customer accounts and the customer tank serial
numbers. Because the Level headquarters was a huge facility, the storage of these records was never
constrained by space. These records were constantly used in order to compensate for the limitations of the
computer system, which could accommodate only 50,000 accounts in a data base, which then had to be
replicated. The result, because account numbers were assigned at random by the data base program, was
that duplicate account numbers existed. This duplication of account numbers normally presented no issue,
since the address on the check could be matched to the address in the database. However, when a customer
did not return the statement with check, the inner part of the envel ope had to be examined to reveal the
carbon copy of the statement. Further, third- party payments made account posting errors possible, which
required the hard copy records to correct. Such posting mistakes here described could be hidden for
months, in the case of a courtesy customer for up to nine months, and in the case of awill call customer, as
in the case of fuel for a generator, for seven years or more. See generally the Dolansky Statement under
Penalty of Perjury in Exhibit “C” for a description of this customer account reconciliation library.

The importance of account verification was not simply for purposes of collection, but aso to resolve
delivery disputes. Unpaid accounts were put on delivery hold. Thus, billing disputes had tangible
consequencesinvolving the customer’s receipt of heating fuel. The resol ution of such disputes was vita to
both the company and the customer. Disposal of these hard-copy records made such resolution impossible:
customers could only insist that they made payment, and any incorrect postings could not be corrected. The
importance of this function was demonstrated by the fact that a full -time employee was assigned to hand
resear ch customer account paymentsin order to resolve such disputes Once Level was cut off from the
ability to resolve accounts, Level’s meltdown as a going concern inexorably began.

*The Manager of Posting, Cash and Research and Resol ution, Raymond Polomski, referred to these
customer account records on adaily basis, often spending up to four hours per day with these records. Mr.
Polomsky was terminated from his employment with Level Propane just the day before the boxeswhich
contained this customer account reconciliation library were was set to |eave the building for Attorney
Brandt’s “church project.”



of the importance of these “empty envelopes’ is simply beyond dispute: as the Secretary
of Level Propane Gases, Inc., shefiled the Ohio Personal Property Tax Returns, which
required that she know the actual location of each leased tank.* The exchange between
Mr. Sues and Attorney Marwil resulted in a decision to keep the correlation of the
customer identity and the tank serial number from the tank lessors. The exchange
between Mr. Anter and Attorney Brandt resulted in the disposal off-premises of the hard
copy version of the information that Mr. Sues and Attorney Marwil had decided would be
kept from the equipment lessors. Mr. Sues' s decision was made despite the fact that the
correlated list was vital to the company. All the while existing correlated data, maintained
in perfect order by the Tank Discrepancy Reports, was simply unacknowledged, and thus,
for purposes of the bankruptcy, ceased to exist. These exchanges took place and these
decisions were made the same day, January 13, 2003. Just days before, the equipment
lessors had filed an adversary proceeding seeking equitable subordination of the Bank
Group.
LAW AND ARGUMENT

7)) In decision of June 26, 2006, (Docket 2975) this Court stated that re-
opening an examination under Sec. 1104 of the Bankruptcy Code is discretionary, see at
p.6, aso citing In Re Mecham Financial of Ohio, Inc., 92 B.R. 230, 233 (Bankr. N. D.
Ohio, 1988). Upon review, the Court stated that the evidence presented in theinitial

motion and in subsequent submissions “failed to demonstrate sufficient cause” for the

4 See Dolansky Statement and the attached Ohio Persona Property Tax Return and Schedule 2 in Exhibit
“C.” Because Ohio Personal Property Tax Returns are filed with each county, Attorney Brandt could not
file them without knowledge of each tank’s actual location. This required that each tank be identified with
aparticular customer. The only means of such identification of the tank with the customer was by means of
the tank serial number.



appointment of a second examiner, Opinion at 15. The basis for this decision was clear:
the averments made in writing and by testimony were neither sufficiently specific asto
date, asto event, as to the materia disposed of, and as to the significance of the material
asto the material disposed of, and as to the significance of the material. The Court was
not ready to perceive a campaign of document destruction for want of dates and the
specific identification of documents, despite the strong indications in the submissions that
malicious document destruction had taken place.

8.) Here, the dates and times are specific, the subject matter is clearly
identified and the purpose of the conduct is explicit. There can be no dispute that the
subject in both sequences of emailsis the records of tens of thousands of customers and
tens of thousands of leased tanks. There can be, therefore, no dispute that the scale of the
documentation is massive: many hundredsof thousands, of customer records. There can
be, therefore, no dispute as to the significance of the database records, as it was a specific
concern of Attorney Marwil. The record in which the customer accounts are associated
with the leased tanks, identify the customer base that was at the very core of the business.
Customers with leased tanks do not change suppliers without changing tanks, indeed they
are precluded from doing so. Even Mr. Sues assumed that in his testimony in this Court.
This evidence, that the core customer record — the record that established that the Debtor
had value as a going concern — was disposed of the very day that Mr. Sues and Attorney
Marwil decided not to correlate customer identity and account to the tank serial numbers
in order to keep this information secret.

9) Here, there can be no dispute as the scale or significance of the recordsin

issue, nor of the intent of those participating in the decisions with respect to those



records. The failure to find that an Examiner is necessary in light of this evidence would
be a*“ clearly erroneous assessment of the facts’ and, as such, an abuse of discretion,
Schlaifer Nance & Co. v. The Estate of Andy Warhol, 194 F. 3d 323 (2d Cir., 1999), De
Tiev. Orange County,152 F.3d 1109 (9" Cir., 1998), Cooter & Gell v. Hartmarx
Corporation, 496 U.S. 384 401, 110 S. Ct. 2447, 2459 (1990), Logan v. Dayton Hudson
Corporation, 865 F.2d 789 (6™ Cir., 1989). Any assessment of these facts that would
result in anything other than the appointment of an Examiner would necessarily be
viewed as awillful refusal to recognize the necessary conclusionsto be drawn from the
evidence here presented. A judicial officer faced with this damning evidence could do no
less than to appoint an Examiner or himself face recusal for want of impartiality.

WHEREFORE, for the reasons set forth above, your Movant prays that the
Examiner’s Report be re-opened and a new Examiner be appointed.

Respectfully Submitted,

/9

David C. Eider, Counsd for William H. Ma oof
Ohio Reg. No. 0020362

P.O.B. 1721

Medina, OH 44258

(216) 513-6369

ings@AOL.com




SERVICE
Service of this Renewed and Restated has been made on those listed below form,

by ordinary mail according to Rule, this 11th day of July, 2006.

/s
David C. Eider




SERVICE LIST

Office of the United States Trustee
Attn: Andrew R.Vara

201 Superior Avenue, Suite 441
Cleveland, OH 44114

Jenner & Block

Attn: Jeff Marwil

One IBM Plaza
Chicago, I1l. 60611-7603

Hahn, Loesser & Parks, LLP

Attn: Lee D. Power

200 Public Sguare, 3300 BP Building
Cleveland, Ohio 44114-2301

Michael D. Zaverton

Benesch, Friedlander, Coplan & Aronoff, LLP
2300 BP Tower, 200 Public Square
Cleveland, OH 44114-2378



